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Introduction

In an epoch of inter-ethnic violence and the resurgence of nationalism, the importance of
fostering multicultural, tolerant societies is increasingly clear. The existence of minorities can
either be considered societal richness and diversity, or a pretext for division and distrust.
Education plays a key role in determining which of these outcomes will prevail. The social good
of education is not intrinsic but dependent on its content and form; compulsory education can

have either a “socially destructive or constructive impact”.*

Human rights requires education to adapt to minorities in a more fundamental way than simply
the removal of highly offensive stereotypes from textbooks. Issues such as the language of
instruction, inclusion, and the equalisation of opportunities require human rights responses. In
Europe today, this need is profoundly felt by minorities, notably the Roma.

The economist Amartya Sen famously stated that there has never been famine in a well
functioning democracy. It is likewise difficult to think of ethnic, national, cultural or religious
conflict within states which accord genuine equality to all. Education is central to the realisation
of substantive equality (equality in fact), which has been legally recognised as the necessary
counterpart of formal equality (equality in law).? “It is not difficult to establish that violations of
the rights of free exercise and non-discrimination intensify conflict...nor to project with
reasonable confidence that the observance and implementation of those norms will serve to
reduce conflict.” This is particularly apparent in those (many) situations where the State is closely
identified with a “dominant or majority ethnie”.* Human rights acts as a necessary balance to this
tendency, limiting the possibilities for the perpetuation of ethnic dominance by placing the
individual at the heart of decision making.

The human rights approach has one very strong advantage: minority rights cannot by definition
be guaranteed by majoritarian politics, and instead require legal protection of individual (and
some would argue group) rights. The principles which underpin these rights promote substantive
equality of all which, more than formally equal treatment, is equality in fact, which may require
differential treatment. This is particularly true in situations of historical inequality, and in order to
combat intergenerationally transmitted stereotypes. Two well-documented examples of this are
gender and race. Women are now the subject of the Convention for the Elimination of
Discrimination Against Women, which obliges states to go further than simply proscribe
discriminatory practices against women in the future, by requiring that they take steps to
eliminate the effects of historical discrimination. This approach is also adopted by the Convention
on the Elimination of all Forms of Racial Discrimination, which has been interpreted to extend to
members of minorities.®

While there is only one binding international convention specifically relating to minority rights
(the controversial Framework Convention of the Council of Europe for the Protection of National
Minorities, discussed below), existing human rights standards contain much that would help
realise the ideal of pluralistic, equitable societies.

L BUsH & SALTARELLI, THE Two FACES OF EDUCATION IN ETHNIC CONFLICT, UNICEF Innocenti Insights, Florence,
2000, p ix.

2 The Permanent Court of International Justice noted the necessity of “equality in fact” for the realisation of
minority rights as early as German Settlers in Poland, (Advisory Opinion) 10 September 1923, PCIJ Series B,
No. 6

® LiTTLE, D, BELIEF, ETHNICITY AND NATIONALISM, United States Institute for Peace (1996)
http://www.usip.org/research/rehr/belethnat.html

4 Stavenhagen, R (now United Nations Special Rapporteur on the situation of human rights and fundamental
freedoms of indigenous peoples), in Kumar, Rupesinghe, “Ethnic Conflict and Human Rights”, United
Nations University, Tokyo, 1988.

> See the textbox on the Committee on the Elimination of all forms of Racial Discrimination.




Minority Rights in Europe.

The emergence of the modern nation-state in Europe was associated with the breakdown of the
large European empires and rising nationalism in the first decades of the Twentieth Century. The
result was ethnically, nationally, religiously and culturally diverse societies bound together by
force and often perpetuated by a nascent system of compulsory education. “Towards the end of
the First World War, what differentiated a minority from a nation was the political capacity to set
up an independent State”,® or, one might say, a lack of force. Minority rights were occasionally
safeguarded in bilateral agreements where the minority was dominant in another state, or were
ignored where the minority was not in a position of political power in any state. With the Second
World War and the coming of the Cold War, the delicate ethnic balance in European States
remained a “pending matter”.” The end of Cold War has led ethnic, national, religious, and

cultural tensions in Central and Eastern Europe to emerge from their “hibernation”® and resurface.

Such a crude overview of European history helps contextualise the current phenomenon of
minority tensions. Similar issues confronted the world in the decolonisation process, and the
United Nations (and the international law which has developed from it) favoured the continuance
of existing borders.® This principle for the maintenance of peace and security goes hand-in-hand
with effective guarantees of equality of opportunity and the full realisation of human rights for all
(including importantly the rights of those belonging to minorities). In Europe, the European
Union accession process is today a significant opportunity to ensure that this occurs. The EU has
placed the respect for and protection of human and minority rights at the heart of enlargement
discussions, and it reviews the progress applicant states make towards this goal.

The Right to Education.

States’ obligation to progressively realise the right to education has been shown in other
publications™ and reports™ of the United Nations Special Rapporteur on the right to education to
contain four elements: availability, accessibility, acceptability and adaptability (the 4-A scheme).
There are obligations of immediate effect, notably to make primary education compulsory and
freely available to all, and non-discrimination (which is not restricted to access, but extends
through each of the four A’s).

There is no model of education provision envisaged by the requirements of international human
rights law as such. Certainly states are not required to shoulder the entire burden of educating all
within their borders. The state’s role may be that of facilitator and overseer, to ensure that the
educational opportunities available are adequate and appropriate.

From the 4-A scheme it is clear that education must adapt to the individual, and the individual is

not required to adapt to whatever education happens to be available. In this respect it is essential
that there be freedom to establish private schools in order that everyone has the ability to benefit
from an education that is appropriate to his or her culture, religion and language. This right of the

6 Bengoa, J, “Existence and Recognition of Minorities”, Working paper, Commission on Human Rights, Sub-
Commission on the Promotion and Protection of Human Rights, Working Group on Minorities, Sixth Session
22-26 May 2000, E/CN.4/Sub.2/AC.5/2000/WP.2, 30 April 2000, para 11.

" HoBsBAwM, E, NATIONS AND NATIONALISM SINCE 1980, Cambridge University Press, 1990.

¢ Ibid.

% See for example the Conference on Security and Cooperation in Europe, Summit, Helsinki, 1 August 1975,
Final Act, http://www.osce.org/docs/english/1990-1999/summits/helfa75e.htm (accessed 12 July 2002);
United Nations Declaration on Friendly Relations Between States (General Assembly resolution 2625 (XXV)
Declaration on Principles of International Law concerning Friendly Relations and Co-operation among States
in accordance with the Charter of the United Nations of 24 October 1970), and the concept of uti possidetis
in public international law.

19 See the four Primers which preceded this publication, authored by Professor Katarina Toma_evski during
2001, and available via www.right-to-education.org, or in print form by request. See for example TOMA_EVsKI,
K, Right to education Primers no.3: making education available, accessible, acceptable and adaptable,
Stockholm, 2001. This model was adopted by the Committee on Economic, Social and Cultural Rights in
General Comment No. 13 on Article 13 of the International Covenant on Economic, Social and Cultural
Rights.

' preliminary, Mission and Annual Reports of Ms Katarina Toma_evski, United Nations Commission on
Human Rights Special Rapporteur on the right to education, all available from www.right-to-education.org.



individual is not unfettered, as the state has an unquestionable right in international law to set the
official language, and may legitimately require a certain degree of education in that language.
Indeed, this is essential as the alternative may lead to ghetto style communities unable to
integrate, being unable to communicate.™

Education can help avoid this fracturing of society along cultural, ethnic, linguistic or religious
lines by being inclusive to the greatest extent possible. The religious division of education in
Northern Ireland allows children to grow up barely knowing members of the other
“communities”. It is for this reason that groups of individuals have developed the integrated
school movement, which has gradually been supported by the government.

The purpose of education, in the human rights model, is the composition and maintenance of
multi- as opposed to mono-cultural societies. It is not the homogenisation of diverse societies but
the open recognition of difference and the promotion of diversity. From this perspective it is
essential that education be all inclusive and not separate (or segregated) according to language,
race, ability, sex or other criteria. Promoting tolerance and respect in homogeneous classrooms
has a rather hollow ring. “Curriculum packages that promote tolerance will have little impact if
they are delivered within educational structures that are fundamentally intolerant.”

The focus

This paper considers the law, practice and effect of education policy on members of minorities
(the generic term encompassing ethnic, national, religious, linguistic and cultural communities) in
Estonia, Latvia, the former Yugoslav Republic of Macedonia (fYR Macedonia), and Romania. More
recent migrants also face many problems of integration but their concerns are beyond the scope
of this study.

Estonia and Latvia are fairly similar demographically, while in many respects the regulation of
minority education is different. Romania has been independent and peaceful since 1991, whereas
fYR Macedonia is emerging from a period of ethnic insurgence and is beginning to balance the
interests of its various communities.

In the Baltic states today, members of the dominant population during the Cold War and before
(the Russians) now find themselves in the minority. In the former Yugoslav Republic of
Macedonia and Romania tensions between different “nationalities” (in Slavic languages this may
refer to ethnicity) which have long been suppressed, are now resurfacing, as liberal democracy
and age old ethnic divisions begin to be reconciled.

In mapping out the law and reality of minority rights in education in these four states, and
highlighting issues where European Union practice is not clear and consistent, the hope is to
assist the development of policy by the European Union.

Methodology

The report focuses on the inter-relation of minority rights and the right to education in four states
of Central and Eastern Europe. Recommendations are made to the European Union as it seeks to
promote minority rights in the accession process.

There has been little rights-based work focussing specifically on obstacles which minorities face
in realising their right to education. Research began with a visit to the High Commissioner on
National Minorities of the Organisation for Security and Co-operation in Europe (HCNM, OSCE),
in 2001, where the staff were kind and knowledgeable enough to take time to explain the issues
from their perspective. The need for closer analysis was clear.

12 see for example the UNESCO Convention Against Discrimination in Education, Article 5 (1) (c) (i),
educational institutions in minority languages must not prevent, “members of these minorities from
understanding the culture and language of the community as a whole and from participating in its
activities...”

13 BusH & SALTARELLI, supra, p v.



Subsequent research has comprised active correspondence with many international, regional and
non-governmental organisations, academics working with minority rights in the countries
considered; a review of intergovernmental, United Nations and European regulation and
documentation; discussion of minority rights in education and a comparative analysis of existing
research, legislation, jurisprudence and media reports from the focus group of countries. The
author is extremely grateful to all who provided their comments and suggestions, which greatly
improved the paper.

Sources include official documents of international organisations such as the United Nations, the
European Union, Council of Europe, and the Organisation for Economic Cooperation and
Development; academic literature; reports and analysis of non-governmental organisations, both
regional and local; government publications, including policy papers and statistics; legislation and
jurisprudence where available.

Indicators of educational opportunity, achievement and quality are presented, where they are
available, alongside socio-economic indices, as it is increasingly accepted that education can be
an exit from poverty. The premise is that the full realisation of the right to education for members
of minorities facilitates realisation of other human rights. As human rights are interdependent in
practice, the denial of other civil, political, economic, social and cultural rights has a negative
impact on the realisation of minority rights in education.

Four countries were chosen, as a small study allows in-depth analysis in a limited time frame. All
of the states are newly re-independent. The European heritage of education as a medium of
nationalism means that now is an important time to consider the educational policies in European
societies keen to re-assert their distinct identities, which have long been suppressed. The four
States have had varying success in addressing minority concerns, but the debate remains very
much alive in all.

All are in one way or another engaged with the European Union, three are pre-accession
countries and the other (FYR Macedonia) is a member of the Stability Pact for South East Europe.
Centring discussion around the European Union reflects the fact that the accession process
represents an important opportunity for the resurgence of interest in and improvement of
minority rights.



Substantive and Procedural Standards.

1. Minority Rights in the European Union Accession Process

Although Romano Prodi, President of the European Commission, claims that, “equal treatment of
minorities is a cornerstone of the new united Europe”,* ensuring respect for minority rights

among the pre-accession countries (such as those considered here) has had questionable results.

European states have the right to apply for membership of the European Union (EU) according to
Article 49 of the Treaty of European Union. Of the states considered in this report, Romania
applied for membership of the EU on 22 June 1995, Latvia on 27 October 1995, and Estonia on 24
November 1995. FYR Macedonia has been involved in the Stabilisation and Association Process
(Stability Pact) since 6 April 2001, which is seen by the President of the Republic as the first step
towards EU membership,”® and has been identified as a potential candidate.'®

In order to be successful in their desire to accede to the EU, applicants must satisfy three criteria:

political:  stable institutions guaranteeing democracy, the rule of law, human rights and “respect
for and protection of minorities”;

economic: a functioning market economy;

acquis: adherence to the various political, economic and monetary aims of the European
Union by incorporating EC law into national jurisprudence.

These are the Copenhagen criteria, agreed upon by the European Commission in 1993. All of
these criteria were adopted as primary EU law in the Amsterdam Treaty with the exception of the
clause on minority protection, which means that this does not represent a part of the aquis
communautaire (the body of EU law that must be accepted by aspirant members), remaining
purely of a political nature.”

In December 1997, the European Council decided to open negotiations in 1998 with six countries
including Estonia. Negotiations with Latvia and Romania opened in February 2000.

Although the European Council (the Council) declares that these criteria have already been met at
the outset of accession negotiations,™ the European Commission (the Commission) nevertheless
considers progress towards accession based on these criteria. The monitoring by the Commission
leads to suggestions which, although not always clearly related to international minority rights
standards and best practice, often have an effect, as candidate states clamour for acceptance by
the Union. As one element of this monitoring, the Commission pays close attention to the
meaning and extent of the phrase “respect for and protection of minorities”, which it has
considered to embody both non-discrimination and minority rights elements. The Commission is
“guided™ in this by the Charter of Fundamental Rights of the European Union. Article 22 of the
Charter states that:

The Union shall respect cultural, religious and linguistic diversity.

“ prodi in Warning for Budapest, FT, 6 April 2001.

s www.president.gov.mk/eng/makedonija.htm (a cached version accessed 9 April 2002)

16 http://europa.eu.int/comm/enlargement/fag/index.htm#Future (accessed 9 April 2002).

7 see for example Von Toggenburg, G, The EU’s Endeavours for its Minorities, in MINORITY RIGHTS IN EUROPE:
EUROPEAN MINORITIES AND LANGUAGES, TRIFUNOVSKA (ed), The Hague, 2000, 205, at 226.

18 Compliance with the Copenhagen political criteria is a prerequisite for the opening of any accession
negotiations, Conclusions of the European Council, 12/13 December 1997, PE 167.145, para 25.

19 “The Commission’s action in the field of external relations will be guided by compliance with the rights
and principles contained in the EU Charter of Fundamental Rights”, in The EU’'s Human Rights &
Democratisation Policy, http://europa.eu.int/comm/external_relations/human_rights/intro/index.htm
(accessed 27 May 2002).



The view of the European Parliament (the Parliament) is that “the commitment [in Article 22] is
liable to strengthen the guarantee of non-discrimination [and] the right to education”.? In
interpreting this short article, the European institutions look to internationally agreed standards on
minority rights. Whilst the International Covenant on Civil and Political Rights (ICCPR), adopted in
1966 and in force since 1976, contains an important provision on minority rights in Article 27,
there is, for example, no accepted definition of a minority in international law (this is discussed
further in the following section). Further complicating the work of the Commission is the
inconsistency of practice among European Union member states. Certain EU members have
developed their own definitions of minorities for the purpose of the Framework Convention for
the Protection of National Minorities (the only binding multilateral treaty on minority rights, which
makes no attempt to define to whom it applies). Denmark, Germany and Sweden, for example,
provided a list of national minorities on ratifying the FCNM. Whereas Austria, Germany and
Luxembourg explicitly restricted the protection to citizens. Luxembourg denies the existence of
national minorities on its territory, and France, Greece, Luxembourg and the Netherlands, have
yet to ratify the Convention.

The European Court of Human Rights may, but does not, give guidance on the content of
minority rights to the States Parties to the European Convention on Human Rights and
Fundamental Freedoms (all members of the Council of Europe, which includes all members of
the European Union and all applicant states). Although certain developments in ECHR
jurisprudence suggest a move towards clarifying minority rights standards in Europe (see the
section which follows).

Despite the fact that the European Union is requiring its applicant states to comply with standards
which its current members do not recognise, the result may be greater consistency in European
practice in this area. The European Court of Human Rights has recently recognised an “emerging
consensus” on minority rights in Europe.? Should this question be revisited, the place of minority
rights in the accession process may lead to a more “concrete consensus”. This will impact on all
members of the Union (all of whom are bound to comply with judgements of the ECHR, and not
only those to which they are a party) and will have significant implications for states such as
France, which maintains in Article 2 of its constitution that, “France is an indivisible, secular,
democratic and social Republic. It ensures the equality of all citizens before the law, without
distinction as to origin, race, or religion. It respects all beliefs.”

Formal equality in a unitary nation state does not recognise the need for substantive equality of
all, which means accepting difference. France relies on this provision to declare that article 27 of
the ICCPR, “is not applicable so far as the Republic is concerned.”” One question for the
European Union is how far can it go in promoting the rights of minorities, whose very existence
is denied in certain of its members?

2. Minority Rights and Education in International Law.

In considering minority rights in education, it is important to remember that minority rights are
human rights, and human rights are interdependent, indivisible and inviolable. Consequently,
minority rights must complement, not superimpose other human rights protection. Otherwise the
result will be to accord to one group of individuals a lower standard of protection than that
accorded to the majority.

20 EUROPEAN PARLIAMENT, COMMITTEE ON CITIZENS' FREEDOMS AND RIGHTS, JUSTICE AND HOME AFFAIRS, Overview of
Article 22 of Charter of Fundamental Rights of the European Union.
http://www.europarl.eu.int/comparl/libe/elsj/charter/art22/default_en.htm (accessed 27 May 2002). Non-
discrimination for the EU extends to ethnic grounds and to “membership of a national minority” Charter of
Fundamental Rights of the European Union, Article 21.

%! see the discussion on Chapman v UK in the section which follows.

22 United Nations Treaty Collection, [As of 5 February 2002] ,

Declarations and Reservations, France. http://www.unhchr.ch/html/menu3/b/treaty5_asp.htm (accessed 27
May 2002). The Human Rights Committee in interpreting this “declaration of inadmissibility due to the
special circumstances of the [French] Republic” has constantly declared that it “operated as a reservation”,
thus denying France special status regarding its treatment of minorities.

10



The right to education provided for in the Convention on the Rights of the Child 1989 (Article 28),
the International Covenant on Economic, Social and Cultural Rights 1966 (Article 13) and
elsewhere, is equally relevant to members of minorities. When taken in combination with non-
discrimination; the elimination of discrimination and (substantive) equality provisions; with the
principles of child rights (such as the best interests of the child) and finally with cultural rights,
human rights law accords more effective protection to minorities in international law.

Looking through international provisions guaranteeing the right to education® one notices several
recurring components. The right to free, compulsory primary education is upheld, and the right to
education alters as the educational process continues following one rule of thumb: the more basic
the level of education, the more comprehensive the right.

A. INTERNATIONAL

General International Law

The lack of conventional expression of minority rights in education does not necessarily mean
that such rights do not exist in international law. Already at the time of the League of Nations
(predecessor to the United Nations) the Permanent Court of International Justice declared that,
“there would be no true equality between a majority and a minority if the latter were deprived of
its own institutions and were consequently compelled to renounce that which constitutes the very
essence of its being a minority”.* The case involved minority schools in Albania. The court
endorsed a previous statement (in a case involving the German minority in Poland) to the effect
that equal rights of members of minorities implies special measures: “there must be equality in
fact as well as ostensible legal equality in the sense of the absence of discrimination in the words
of the law.”” The explanation of the need for such special measures would be as apt today as it
was then, “far from creating a privilege in favour of the minority...[special
measures]...ensure...that the majority shall not be given a privileged situation as compares with
the minority.”® On the question of recognition of minorities, the same court declared this to be a
matter of fact, not (national) law.”

UNESCO Convention Against Discrimination in Education

A few standards specifically relating to minority rights in education exist. The UNESCO
Convention Against Discrimination in Education of 1960 is particularly relevant. states that:
Article 5(c)

It is essential to recognise the right of members of national minorities to carry out their own
educational activities, including the maintenance of schools and, depending on the educational
policy of each state, the use or the teaching of their own language, provided however:

@) That this right is not exercised in a manner which prevents the members of these minorities from
understanding the culture and language of the community as a whole and from participating in its
activities, or which prejudices national sovereignty;

(iv) That attendance at such schools is optional.

Thus, as long ago as 1960 there were attempts to balance the interests of members of minorities
and the state in education. The result is only a partial guarantee of minority rights in education,
however. It is not a guarantee of multi-lingual, multi-cultural public education. Rather this is a
negative guarantee of freedom from state interference in establishing parallel minority schools
privately. The danger in this partial rights-based approach is that, in simply permitting the
establishment of separate schools rather than increasing bilingual, multicultural education,

2 The right to education is guaranteed in inter alia, article 13 of the International Covenant on Economic,
Social and Cultural Rights, Article 28 of the Convention on the Rights of the Child, Article 2 of Protocol | to
the European Convention on Human Rights and Fundamental Freedoms, Article 13 of Additional Protocol on
Economic, Social and Cultural Rights to the American Convention on Human Rights, article 17 of the African
Charter of Human and Peoples Rights and article 11 of the African Charter on the Rights and Welfare of the
Child. It is also recognised in many non legally-binding documents, particularly important is the Universal
Declaration of Human Rights (article 26).

24 permanent Court of International Justice, Minority Schools in Albania (Advisory Opinion), 1935, PCIJ
Series A/B No. 64.

% pCllin the Advisory Opinion of 10" September 1923, concerning the case of German settlers in Poland
(Opinion no.6).

% pCly in the Advisory Opinion of 1935 concerning Minority Schools in Albania, PCIJ Series A/B No. 64. The
appropriateness of special measures to equalise opportunity is now internationally codified, notably in the
International Convention on the Elimination of all forms of Racial Discrimination, in Articles 1(4) and 2(2).
2 Greco-Bulgarian Communities case (1930) PCIJ, Series B, No.17, 31/7/1930, s. 2 3.

11



education may actually contribute to the entrenchment of separation of communities as each
group (that can afford to) establishes its own schools, teaching its own curriculum in its own
language. This is to recognise minority rights in education as a “freedom” (the civil rights aspect)
and to ignore the place of education in promoting substantive equality (the realisation of rights
through education).

International Covenant on Civil and Political Rights

Article 27 of the International Covenant on Civil and Political Rights (CCPR) of 1966 is the mostly

widely cited provision on minority rights. It provides:

Article 27
In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such
minorities shall not be denied the right, in community with other members of their group, to enjoy
their own culture, to profess and practice their own religion, or to use their own language.

From the General Comments and views of the Human Rights Committee, a more precise meaning
has emerged. The Human Rights Committee interprets Article 27 to extend to affirmative action
and special measures for a limited period, in order to bring the minority into the same position
within the society as the majority. the Committee has also indicated that Article 27 extend to non-
citizens, however it goes much further than State practice, and further than its own jurisprudence,
in extending the provision even to “visitors”.?®

There can be no doubt from the wording of this section that this is an individual right, albeit with
a group element (“to be enjoyed in community with others”). Individuals are able to claim breach
of this provision before the Human Rights Committee if their state has ratified the first Optional
Protocol. Even where a state has not ratified this Optional Protocol, it is obliged to report to the
Human Rights Committee on the legislative, administrative and other measures it has taken in
order to implement this provision. In reviewing these state reports the Human Rights Committee
frequently makes reference to education, and thus in fact promotes minority rights in education.
This it does since it has interpreted Article 26 (on equal protection of the laws) to be of general
character and not limited to the rights protected in the CCPR.%

On Article 26, the jurisprudence constante (consistent view) of the Committee has been that,
“Article 26 does not prohibit all differences in treatment, if such difference in treatment is based
on reasonable and objective criteria”.®

As an example, in a case involving religious schooling in Canada, where public funding was
provided to Roman Catholic schools and not to inter alia Jewish schools, the Human Rights
Committee stated that, “the Covenant does not oblige States parties to fund schools which are
established on a religious basis. However, if a State party chooses to provide public funding to
religious schools, it should make this funding available without discrimination”.** Since the Roman
Catholic community in Canada was not considered to be recovering from historical
discrimination, there was no reasonable and objective criterion for providing funding to Roman
Catholic schools and not to schools of other religions. The view of the Human Rights Committee
here is somewhat limited as the positive aspect of state support, which was noted in the cases
before the Permanent Court of International Justice, is no longer there. The term “if a state party
chooses”, leaves open the possibility of de facto differential opportunities between minority
groups based on the their economic status. Richer minority groups will be in a privileged position
where a state party does not “choose”.

Convention on the Rights of the Child

Article 30 of the Convention on the Rights of the Child is modelled very closely on the provision
in the ICCPR, although directed specifically towards children. The most notable extension during
the twenty three years between adopting the ICCPR and the CRC is the inclusion of “persons of

% The Rights of Minorities (Art. 27):.08/04/94, CCPR General Comment 23. Indeed this would potentially
extend to many groups outwith the scope of this paper, including migrants.

% For a review of the practice of the Human Rights Committee up to 1989 see THORNBERRY, P, INTERNATIONAL
LAW AND THE RIGHTS OF MINORITIES, chs 16-23.

% Hopu & Bessert v France Communication number 549/93, CCPR/C/60/D/549/1993; General Comment
number 18, Communications numbers 180/1984 (L.G. Denning v the Netherlands), 196/1985 (Gueye v
France), 666/1995 (Frédéric Foin v France), 689/1996 (Richard Maille v France), 690 and 691/1996 (Marc
Venier & Paul Nicolas v France).

%1 Human Rights Committee, Arieh Hollis Waldman v Canada, Communication No 694/1996, View adopted
on 3 November 1999.
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indigenous origin”, an important step forward in the recognition of indigenous rights, most
comprehensively regulated by ILO Convention 169 (which very few countries have ratified).

One of the aims in the CRC s,
Article 29(1)(c)

The development of respect for the child’s parents, his or her own cultural identity, language and
values, for the values of the country in which the child is living, the country from which he or she
may originate, and for civilisations different from his or her own.

The Committee on the Rights of the Child has interpreted this provision:
“[Article 29(1) CRC] overcomes the boundaries of religion, nation and culture built
across many parts of the world...efforts to promote understanding, tolerance and
friendship among all peoples, to which paragraph (1)(d) refers, might not always be
automatically compatible with policies designed, in accordance with paragraph (1)(c),
to develop respect for the child’s own cultural identity, language and values, for
national values of the country in which the child is living, the country from which he or
she may originate, and for civilisations different from his or her own. But in fact, part of
the importance of this provision lies precisely in its recognition of the need for a
balanced approach to education and one which succeeds in reconciling diverse values
through dialogue and respect for difference.”*

This proposes a measured and pragmatic model for the development of education policy in

multicultural societies.

B. EUROPE

The Framework Convention for the Protection of National Minorities

The only legally binding document exclusively focussed on minority rights is the Council of
Europe framework Convention for the Protection of National Minorities (FCNM).* Article 14 of
the FCNM recognises the right to education of and in the mother language.

Article 14

1. The Parties undertake to recognise that every person belonging to a national minority has the right
to learn his or her minority language.

2. Inareas inhabited by persons belonging to national minorities traditionally or in substantial
numbers, if there is sufficient demand, the Parties shall endeavour to ensure, as far as possible and
within the framework of their education systems, that persons belonging to those minorities have
adequate opportunities for being taught the minority language or for receiving instruction in this
language.

3. Paragraph 2 of this article shall be implemented without prejudice to the learning of the official
language or the teaching in this language.

The article is full of “claw-back clauses” which weaken the State obligation. phrases such as “if
there is sufficient demand”; “as far as possible”; “within the framework of their education

systems”; “adequate opportunities for being taught the minority language or for receiving
instruction in this language” give huge scope for restrictive interpretation and reduce the

substance of the obligation.

The accompanying explanatory note recognises that, “the obligation to recognise the right of
every person belonging to a national minority to learn his or her minority language concerns one
of the principal means by which such individuals can assert and preserve their identity.”

The language used in Article 14, however, belies the declaration that, “there can be no exception
to this”.* At least two options exist where states can claim exceptions:

there is not (considered to be) sufficient demand; OR

this is not (considered) possible.

%2 “The aims of education:.17/04/2001. CRC/GC/2001/1, CRC General Comment 1 (General Comments)” para
4,

* For a full and up-to-date list of states parties see
http://conventions.coe.int/Treaty/EN/searchsing.asp?’NT=157&CM=7&DF=22/11/01.

3 Explanatory Report on the framework Convention for the Protection of National Minorities, para 74,
http://conventions.coe.int/Treaty/en/Reports/Htm|/157.htm (accessed 9 April 2002).
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Such exceptions are in the nature of a framework convention, which gives broad discretion to
individual states in application. Furthermore, the explanatory report affirms that, “this paragraph
[on teaching of minority languages] does not imply positive action, notably of a financial nature,
on the part of the state.” Which is to say that it guarantees the freedom to establish schools
teaching in minority languages. The limitations of this view were considered in connection with
the UNESCO Convention and the approach of the Human Rights Committee. Certainly it can
entrench unequal patterns of socio-economic opportunity, and may conflict with state obligations
to provide appropriate free education.

Both Articles 12 and 13 of the FCNM must also be mentioned here. Article 13 upholds the right of
members of national minorities to establish private schools, as did the UNESCO Convention. The
role of the State is to ensure adequate levels of quality are adhered to, and if this is the case, the
explanatory report highlights the importance of recognition of qualifications.®

Article 12, on intercultural education, teaching of the culture and history of national minorities,
and also the training of teachers from national minorities prescribes, “equal opportunities for
access to education at all levels for persons belonging to national minorities”.

The FCNM is a compromise document. Whilst international law recognises the need for
objectivity in defining minorities the FCNM leaves this to the individual states, thus placing it in
the realm of political discourse without human rights safeguards. As the explanatory report
indicates, “it was decided to adopt a pragmatic approach, based on the recognition that at this
stage, it is impossible to arrive at a definition capable of mustering general support of all Council
of Europe member States”.*® An international expert on minority rights has stated, in critiquing the
FCNM that,

“European governments would be quick to criticise...if a regional organisation

elsewhere in the world were to adopt programmatic standards for flexible

implementation, with the subjects for protection to be selected by the governments

concerned, and the monitoring limited to States reports for examination by experts

working under the thumb of government ministers and diplomats.™’

The European Convention for the Protection of Human Rights and Fundamental

Freedoms

The European Convention for the Protection of Human Rights and Fundamental Freedoms
(ECHR) does not contain any minority specific provision, and the non-discrimination provision in
Article 14 relates only to the Articles within the convention. Nevertheless Article 14 does include
“association with a national minority” as a prohibited ground of discrimination. The jurisprudence
constante has been to consider this to extend to all minority groups covered by the United
Nations Minorities Declaration (the groups considered in this paper). There is case law from the
European Commission on Human Rights recognising the Roma as a national minority, for
example.® The implications of this theoretically extend to the enforcement of the Framework
Convention on the Protection of National Minorities since, according to article 19 of the
Framework Convention, all action taken under that Convention shall be subject to the limitations
required by the ECHR.* Consequently, for example, bilateral treaties, which states are exhorted to
undertake, by article 18 of the Framework Convention, would have to comply with the
requirements of Article 14 of the ECHR, and not discriminate in the realisation of the right to
education of minorities. The effect of this has yet to be fully tested, but it does provides an
avenue for circumventing the weakness of the Framework Convention and its monitoring
mechanisms.

% Explanatory Report on the framework Convention for the Protection of National Minorities, para 72.

% ibid, at para 12.

¥ Alfredsson, G, A Frame An Incomplete Painting: Comparison of the Framework Convention for the
Protection of National Minorities with International Standards and Monitoring Procedures INTERNATIONAL
JOURNAL ON MINORITY AND GROUP RIGHTS 7:291 — 304 (2000) at 296. Professor Alfredsson is here referring to
the Advisory Committee which itself reports directly to the Council of Ministers (a political body).

% Cyprus v Turkey, 25781/94, European Commission on Human Rights, adopted 4 June 1999, issue not
considered by the European Court of Human Rights (Grand Chamber), 10 May 2001.

* Gilbert, G, Jurisprudence of the European Court and Commission of Human Rights in 2001 and Minority
Groups, Sub-Commission on the Promotion and Protection of Human Rights, 54" Session, Working Group
on Minorities, 8" Session 27-31 May 2002. E/CN.4/Sub.2/AC.5/2002/WP.2, 24 May 2002, p 6.
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The European Court of Human Rights determined the limits of the right to education in Additional
Protocol 1 to the ECHR, in the landmark Belgian Linguistics case of 1968.* The Court found that
the state has a right to determine the official languages of instruction in public schools and
denied that there was a right to instruction in the language of one’s choice. The Court averred
that otherwise anyone would be free to claim any language of instruction in the territory of any
of the states parties (the countries bound by the convention). This display of the lawyer’s fear of
the ‘slippery slope’ has been called “an unnecessary reductio ad absurdum argument”.** The case
turned on the wording of this now fifty-year-old provision which states:

Article 2 No person shall be denied the right to education. In the exercise of any function which it
assumes in relation to education and to teaching, the State shall respect the right of parents to ensure
such education and teaching in conformity with their own religious and philosophical convictions.

The distinction between this wording and the (far more recent) rights of the child is obvious. In
the Belgian Linguistics case the ECHR did not concern itself with the children at all, stating simply
that, “this provision does not require of States that they should, in the sphere of education or
teaching, respect parents’ linguistic preferences, but only their religious and philosophical
convictions.”*

This case was decided before the Convention on the Rights of the Child, and the ECHR has more
recently indicated that its Member States should uphold, “international standards in the field of
human and minority rights”,”® without expanding on what this means in practice.

In the case of Kjeldsen, Busk Madsen and Pedersen v Denmark* the European Commission on
Human Rights determined that article 2 of Protocol 1 (the right to education) extends a right to
“the establishment of and access to private schools or other means of education outside the
public school system”.” The European Court of Human Rights, in the same case, suggested that
the right to education in the First Protocol to the Convention, “aims... at safeguarding the
possibility of pluralism in education... essential for the preservation of the ‘democratic society’ as
conceived by the Convention...”.* As interpreted by a prominent international expert in minority
rights, “the state is forbidden to pursue the aim of indoctrination that might be considered as
respecting parents’ religious and philosophical convictions.”"

Following the UNESCO Convention and the Human Rights Committee, the European Court of
Human Rights has currently limited minority rights in education essentially to the freedom to
establish one’s own schools, without recognising concomitant obligations of the state to promote
substantive equality with the majority.

This can be contrasted with the more recent case of Thlimennos v Greece.” In this case the Court
mentioned in passing a principle which could have significant implications for the development
of its jurisprudence in minority rights. It was stated that, “the right not to be discriminated against
in the enjoyment of the rights guaranteed by the Convention is also violated when states, without
objective and reasonable justification, fail to treat differently persons whose situations are
significantly different.”

40 European Court of Human Rights, Case Relating to Certain Aspects of the Laws on the Use of Languages
in Education in Belgium (Merits), Judgement of 23 July 1968, Series A, vol. 6, p31.

4 Thornberry, P, Treatment of Minority and Indigenous Issues in the European Convention of Human Rights,
ALFREDSSON & STAVROPOULOU (eds), JUSTICE PENDING: INDIGENOUS PEOPLE AND OTHER GOoD CAUSES (Hague) 2002,
p 144.

“ bid.

* Denizci v Cyprus 25316-25321/94 and 27207/95, European Court of Human Rights (Fourth Section), 23
May 2001 (final, 23 August 2001).

“ HUDOC REF00000094, (1976) 1 EHRR 711

> Report of 21 March 1975, B.21 (1979), p 44

% Series A, No. 23, 1976.

*" THORNBERRY, P, International Standards, EDUCATION RIGHTS AND MINORITIES, Minority Rights Group
International, Brixton, 1994.

8 Application no 34369/97 Judgement of 6/4/00.
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In the decision of Chapman v United Kingdom on 18 January 2001, the court recognised an,
“emerging international consensus ... recognising the special needs of minorities and an
obligation to protect their security, identity and lifestyle.” But was not, “persuaded that the
consensus is sufficiently concrete for it to derive any guidance as to the conduct or standards
which Contracting States consider desirable in any particular situation.”®

As mentioned above, this leaves open the possibility to revisit the emerging consensus in the
future. Minority rights in Europe is a developing legal concept.

There has been much discussion over the last ten years or so in the Council of Europe, about the
possibility for an Additional Protocol to the ECHR on the rights of national minorities to be based
on a Recommendation of the Parliamentary Assembly of the Council of Europe from 1993, but
so far such a document does not exist. The twelfth Protocol, a general non-discrimination
provision, not limited to the rights in the ECHR, may go some way to rectifying this gap.**

The European Charter on Regional and Minority Languages

The European Charter for Regional or Minority Languages of the Council of Europe contains a
provision on education in Article 8. This article, which stretches to 89 lines of text in length,
contains very little substance. It offers a kind of multiple choice for state obligation. For each of
six concrete commitments, the state has either three or four options to “pick 'n mix” the strength
of its commitments. It is very difficult to foresee this provision working in practice either in state
reporting or in any communications procedure that might be adopted in future. Nevertheless, the
Charter recognises the existence of “non-territorial” languages (such as Romani), extending the
general principles for all minority languages mutatis mutandis (with necessary alterations only) to
non-territorial languages.®

European Community Law

One element of the acquis with which all applicants must comply is the Race Equality Directive.*
This new piece of European Union legislation, which will enter into force in 2003, admits that,
“discrimination based on racial or ethnic grounds may undermine the achievement of the
objectives of the EC Treaty, in particular ... the raising of the standard of living and quality of life,
economic and social cohesion and solidarity.” The Directive therefore performs a vital function
in ensuring the aims of integration benefit all sectors of society. The Directive requires states to
act to combat discrimination (there is a positive obligation) on the grounds of racial or ethnic
origin including in education;* statistics are to be gathered to determine groups facing indirect
discrimination as a necessary first step towards elimination of inhibitors to the social development
of all groups. Importantly, the Directive also shifts the burden of proof in discrimination cases
onto the respondent where a prima facie (a rebuttable presumption, at first glance) case exists.*®
This means that where there appears after preliminary analysis to be a case of discrimination,
whether direct or indirect, the body accused of discrimination will have the duty to prove that the
measure or regulation at issue does not have the alleged discriminatory impact.

In order to comply with the Directive, Member States must ensure that all legislation which is
contrary to the principle of equal treatment is repealed (abolished); they must ensure effective,
proportionate and prohibitive sanctions are implemented in case of breach, and they must also
adopt relevant laws specifically to implement the Directive.*’

* Chapman v United Kingdom, ECHR Judgement of 18 January 2001 (No. 27238/95), paras 93-94.
50 Parliamentary Assembly of the Council of Europe, Recommendation 1201 (1993)

! The Parliamentary Assembly of the Council of Europe considers that this Protocol may allow the pleading
of minority rights in the European Court of Human Rights, which would certainly be a huge step forward in
recognition of the importance of the rights of minority groups. (Parliamentary Assembly of the Council of
Europe, Recommendation 1492, para vii)

52 Article 7(5).

53 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between
persons irrespective of racial or ethnic origin, OJ L 180, 19/07/2000, 0022 — 0026

> para 9.

> para 12, Article 3 (1)(g), also Article 5.

% para 21 and Article 8.

> Articles 14-16.

16



The Directive does not extend to discrimination on the basis of nationality, or statelessness.*®
Thus, those who are nationals of another state, or those who have no nationality, are not
protected. It also does not extend to discrimination on the basis of language, so linguistic
minorities will not be protected, unless, as is often the case, linguistic discrimination is allied with
ethnic discrimination. Despite this, the Directive is a step forward in the promotion of equality in
the European Union. Of the countries considered in this paper, only Romania has so far adopted
analogous legislation, whilst Estonia is debating a draft bill.

%8 Article 3 (2).
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Estonia

Estonia has recently emerged from a sustained period where its distinctiveness was suppressed.
The newly re-independent nation is struggling to cope with a population which is essentially
mixed between those who were on its territory prior to 1945, and those that came during the
Soviet period. At once desperate to re-establish its national identity, and to appease European
Union calls for minority rights protection, successive governments have developed “integration
plans”.

Demography.
Ethnicity Population
Estonian 68.6%
Russian 29.5%
Ukrainian 2.7%
Belorussian 1.5%
Finn 0.9%

Figures are estimates from the 2000 Population and
Housing Census, cited in the Fifth Periodic Report of
Estonia under the International Convention on the
Elimination of Racial Discrimination
CERD/C/373/Add.2, 30 May 2002.

These figures from the Population and Housing Census are estimates. A close perusal of the
figures will confirm this, as the total is over 100% of the population. They are also not
comprehensive, there are no official figures on the size of the Roma population in Estonia, for
example. Unofficial numbers vary between 1,000 to 1,500.%

Estonia conducted a census in 2001, the results of which were not available for inclusion in this
report. However, preliminary results cited by the European Commission in its 2001 Regular
Report on Estonia’s Progress Towards Accession® indicate that the percentage of those asked to
participate who identified themselves as ethnic Russian was 26.5. Which represents a fall of some
3% over the eighteen months or so which had passed between the collection of the figures here
cited and those collected in 2001.

International obligations

As the “International Obligations” table shows, Estonia is a party to both International Covenants
(ICCPR and ICESCR) and the Optional Protocol under the ICCPR allowing individual complaints
to the Human Rights Committee against Estonia; the CERD, CRC, European Convention on
Human Rights and Fundamental Freedoms, its First Protocol which includes the right to
education; the Revised European Social Charter which allows collective complaints (for example
by teachers trade unions) and also includes the right to education, and the FCNM. Estonia is,
however, not a party to the UNESCO Convention Against Discrimination in Education; the 1954
Convention Relating to the Status of Stateless Persons; the European Charter on regional and
Minority Languages; or the European Convention on Nationality.

According (o Article 123 of the Constitution of 18992,

If laws or other legislation of Estonia are in conflict with international treaties ratified by the
Riigikogu [the Estonian Parliament], the provisions of the international treaty shall apply.

5 OSCE HiGH CoMMIsSIONER ON NATIONAL MINORITIES, OSCE REPORT ON ROMA/SINTI IN THE OSCE AREA, 1999;
LIEGEOIS, J, & GHEORGHE, N, ROMA/ GYPSIES: A EUROPEAN MINORITY, Minority Rights Group, Brixton, 1995.

% Brussels, 13.11.2001, SEC (2001) 1747 page 21.
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Formally, then, Estonia adopts a monist approach towards its treaty obligations in international
law. This means that, upon ratification, international conventions should be directly applicable in
Estonian courts. The effect of this in relation to minorities is somewhat reduced, however, since
Estonia is not a party to a number of minority related instruments such as the European Charter
for Regional or Minority Languages and the UNESCO Convention on Discrimination in Education.
It is a party to the Framework Convention of the Council of Europe, but the Riigikogu (Estonian
parliament) issued a declaration restricting the effect of the treaty to citizens.®

“The Republic of Estonia understands the term "national minorities", which is not

defined in the Framework Convention for the Protection of National Minorities, as

follows: are considered as "national minority" those citizens of Estonia who

- reside on the territory of Estonia;

- maintain longstanding, firm and lasting ties with Estonia;

- are distinct from Estonians on the basis of their ethnic, cultural, religious or linguistic

characteristics;

- are motivated by a concern to preserve together their cultural traditions, their religion

or their language, which constitute the basis of their common identity.”

This restriction runs counter to international law, where minority rights are human rights, and not
simply the rights of citizens.®* According to this declaration, there is a distinction between the
rights of those groups, or members of those groups, who have been in Estonia for a long time
(how long is not specified), and who are in some way “distinct”. Such a declaration goes to the
heart of the convention - its subject — and could be challenged under the law of treaties, which
prohibits reservations or declarations to treaties which go against their “object and purpose”, were
it not for the unusual nature of the FCNM. The object and purpose of the FCNM is left open for
discussion as its subject is not defined. It is envisaged that states will develop their own
definitions of the subject of the Convention, although the discretion a State has in doing this is
apparently not unfettered. In this case the Advisory Committee (the group of independent experts
which advises the Committee of Ministers of the Council of Europe on the application of the
FCNM) has indicated that, “the implementation of the Framework Convention should not be a
source of arbitrary or unjustified distinctions™.®® In the case of this declaration by Estonia the
Committee has gone further to state that,

“the above declaration is restrictive in nature. In particular, the citizenship requirement

does not appear suited for (sic) the existing situation in Estonia, where a substantial

proportion of persons belonging to minorities are persons who arrived in Estonia prior

to the re-establishment of independence in 1991 and who do not at present have the

citizenship of Estonia.”
One effect of the declaration is that the group of “ethnic minorities” , are those who, “are not
Estonian citizens and cannot be classified as a ‘national minority’”.%®®

Minority education: law and practice

The State Programme “Integration in Estonian Society 2000-2007"% highlights the importance of
the “survival” of the Estonian nation, culture and language no fewer than five times. It also
expressly states the role of education in this process to be, “the development of the young
generation of non-Estonians into one actively speaking Estonian and loyal to Estonia yet as a part
of society preserving its national culture”. In the view of the previous Estonian government, “[an
integrated society] can only arise on the basis of Estonian language proficiency and knowledge of
Estonian culture.”’

8 Source: http://conventions.coe.int/treaty/EN/DeclareList.asp’NT=157&CM=2&DF=08/08/00

82 see textbox “minority rights are human rights”.

63 Advisory Committee on the Framework Convention for the Protection of National Minorities, Opinion on
Estonia, adopted on 14 September 2001, para 15.

64 Ibid, para 17.

% Framework Convention for the Protection of National Minorities, Comments of the Government of Estonia

on the Opinion of the Advisory Committee on the Implementation of the Framework Convention for the
Protection of National Minorities in Estonia, undated, para 29.
66 adopted by the Government of Estonia on 14 March 2000,
gttp://www.riik.ee/saks/ikomisjon/programme.htm (accessed 27 May 2002).

Ibid.
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The views on integration and education expressed by the UN Committee on the Rights of the
Child highlight the need for a balance between the language and culture of the state and
minorities.”” The position of the previous Estonian government is in danger of assimilationism, if
it does not adequately reflect this need for balance. The delicate equilibrium between integration
and assimilation has been described thus,
“while a degree of integration is required in every national society in order to make it
possible for the state to respect and ensure human rights to every person within its
territory without discrimination, the protection of minorities is intended to ensure that
integration does not become unwanted assimilation or undermine the group identity of
persons living on the territory of the state.””

The state integration programme contains five sub-programmes, one of which focuses on
education, and another on the “education and culture of ethnic minorities”. For 2002 and 2003 the
percentage of funding allocated to these two sub-programmes was as follows:

Sub- Percentage of total funding
programme | allocated to Programme

Source 2002 2003
Education State Budget | 66.7% 67.1%

Foreign Aid | 49.2% 44.1%

Total 57.6% 59.3%
Education and | State Budget | 10.7% 10.1%
culture of Foreign Aid | 2% 4.2%
ethnic Total 6.2% 8.1%
minorities

Source: table 1 “Consolidated budget for sub programmes for the years 2000-2003”, Fifth Periodic Report of
Estonia under the International Convention on the Elimination of Racial Discrimination, CERD/C/373/Add.2,
30 May 2002, p 13.

The state integration plan, adopted in 2000, is supported by foreign assistance, including a € 3,14
million EU PHARE programme grant.

Despite this programme, regulation on the use of language in education, employment, and

naturalisation (all discussed below) has led the European Commission against Racism and

Intolerance (ECRI, a group of independent experts in the Council of Europe) to caution that,
“such a situation is likely to lead to the effective marginalisation and disaffection of
members of [Russian speaking minorities] , who may form a sort of ‘underclass’, creating
a climate in which ethnic tensions, even if they are not acute at the present time, may
resurface.””

The Constitution (general provisions affecting minority rights)

Article 12 of the Constitution of Estonia” is a general prohibition of discrimination on the basis of
nationality, race, colour, sex, language, origin, religion, political or other opinion, property or
social status, or on other grounds. Article 9 goes further, stating,

1. The rights, freedoms and duties of each and every person, as set out in the Constitution, shall be
equal for Estonian citizens and for citizens of foreign states and stateless persons in Estonia.

% As noted in the introduction.

® Eide, A, United Nations Guide for Minorities, Chairman of the Working Group on Minorities, Sub-
Commission on the Promotion and Protection of Human Rights, E/CN.4/Sub.2/AC.5/2001/2.

7% European Commission against Racism and Intolerance, Second Report on Estonia, Adopted on 22 June
2001, CRI (2002)1, para 59.

7! Constitution of the Republic of Estonia (RT 1992, 26, 349).
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Given the reservation of Estonia to the FCNM noted above, and the provisions of the Language
Act 1995/20007, and the employment provisions in the constitution, below, it is questionable
whether this provision is followed in practice with regard to non-citizens. Whilst it is not counter
to international law to differentiate between citizens and non-citizens in certain respects,” in
Estonia the category of stateless represents in vast proportion members of one particular minority
who have resided in Estonia for most or all of their lives. Whilst this is a sensitive issue in Estonia,
it brings into question the relationship between citizen/ non-citizen and members of majority and
minority groups.™

Article 49 of the Constitution also contains a minority rights clause stating that,
Everyone has the right to preserve his or her national identity.

The supremacy of the Constitution and hence the rights guaranteed therein, over domestic
legislation is guaranteed in Article 152 of the Constitution, which states,

1. In a court proceeding, the court shall not apply any law or other legislation that is in conflict with
the Constitution.
2. The Supreme Court shall declare invalid any law or other legislation that is in conflict with the

provisions and spirit of the Constitution.

& Language Act (RT | 1995 23, 334; 2000, 51, 326).
8 See Committee on the Elimination of Racial Discrimination, General Recommendations numbers 1 and 20.

™ Comments of Rapporteur Morten Kjeerum to the Committee on the Elimination of Racial Discrimination
consideration of the periodic report of Estonia, Palais des Nations, Room XI, 16 August 2002, unreported as
of 20 August 2002. A Draft Equality Act, which would reverse the burden of proof in case of prima facie
discrimination, is stated by the Estonian government as expected for enactment in 2003: see Framework
Convention for the Protection of National Minorities, Comments of the Government of Estonia on the
Opinion of the Advisory Committee on the Implementation of the Framework Convention for the Protection
of National Minorities in Estonia, para 21.
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1. Minority Rights are Human Rights

International Covenant on Civil and Political Rights

Art 2.1

Each State Party to the present Covenant undertakes to respect and to ensure to all individuals
within its territory and subject to its jurisdiction the rights recognized in the present Covenant,
without distinction of any kind, such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status.

Human Rights Committee:

The terms used in article 27 indicate that the persons designed to be protected are those who
belong to a group and who share in common a culture, a religion and/or a language. Those
terms also indicate that the individuals designed to be protected need not be citizens of the
State party. In this regard, the obligations deriving from article 2.1 are also relevant, since a
State party is required under that article to ensure that the rights protected under the Covenant
are available to all individuals within its territory and subject to its jurisdiction, except rights
which are expressly made to apply to citizens, for example, political rights under article 25. A
State party may not, therefore, restrict the rights under article 27 to its citizens alone.

Convention on the Rights of the Child

Art 2.1

States Parties shall respect and ensure the rights set forth in the present Convention to each
child within their jurisdiction without discrimination of any kind, irrespective of the child's or
his or her parent's or legal guardian's race, colour, sex, language, religion, political or other
opinion, national, ethnic or social origin, property, disability, birth or other status.

Art 30

In those States in which ethnic, religious or linguistic minorities or persons of indigenous
origin exist, a child belonging to such a minority or who is indigenous shall not be denied the
right, in community with other members of his or her group, to enjoy his or her own culture, to
profess and practise his or her own religion, or to use his or her own language.

' The Right of Minorities (Art. 27):. 08/04/94, CCPR General Comment 23 (General Comments) para 5.1



Language of Instruction

1. Law

The constitution of Estonia guarantees the right to education in Article 37, which contains the
following sub-section on minority language education,

1. Everyone has the right to receive instruction in Estonian. The language of instruction in national
minority educational institutions shall be chosen by the educational institution.

It is to be noted that this mentions “national” minorities. The distinction between ethnic and
national minorities in Estonia, is said to be extremely important (as discussed below) although it
is not clear. There is also an apparent distinction between the right to instruction in Estonian and
the privilege of instruction in languages other than the official language. The question of whether
there are restrictions placed on the opening and running of independent schools is left open. The
issue is covered in statute by the Private Schools Act 19987, which will be discussed below.

Article 4(3) of the Education Act 19927 provides that the state and local government shall
guarantee teaching of Estonian in all other-language public educational institutions.

A recent amendment to Article 52 of the Basic Schools and Upper Secondary Schools Act 19937
has altered the position of minority language education in Estonia significantly. Previously, Article
52 prescribed the initiation of a transition from Russian to Estonian language tuition in secondary
education from 2007/2008. This position itself was softened by an amendment of April 2000
where it had been considered that the Basic Schools And Upper Secondary Schools Act prescribed
“universal Estonian language instruction in the 2007/8 academic year ‘at the latest’.”” That was
altered in April 2000, so that schools where 60% of the subjects are taught in Estonian would be
considered schools with Estonian language of instruction within the meaning of article 52.%° The
remaining 40% of classes could still be taught in another language at the upper secondary level
(grades 10-12), and any language may be used at the basic education level® although Estonian
language instruction must also be given.®

The latest amendment, following pressure from the European Union, and various United Nations
treaty monitoring committees, has completely altered this situation, although there is still some
confusion surrounding what will happen in 2007/2008. Article 9 of the act now states, somewhat
confusingly, that,

In the upper secondary school stage, the language of instruction shall be Estonian. In the upper
secondary school stage of municipal schools and in specific classes of municipal schools, any
language may be the language of instruction. Permission for instruction in another language shall
be granted by the Government of the Republic on the basis of an application by a local government
council. A corresponding proposal shall be made to the local government council by the board of
trustees of an upper secondary school based on the development plan of the school.®

This was presented orally to the United Nations Committee on the Elimination of Racial
Discrimination as a guarantee of minority language bilingual education,® and is apparently being
interpreted in Estonia, and by the OSCE as signifying that those schools which will not be ready
to teach 60% of the curriculum in the Estonian language by the 2007/8 deadline, will have the
right to apply to the municipality for an exemption or delay in the implementation of the law.
The municipality may then in turn request this of the government, and it is the government then

™ private Schools Act (RT | 1998, 57, 859).
" Education Act (RT 1992, 12, 192).
77 Basic Schools and Upper Secondary Schools Act 1993 (consolidated 2002) (RT | 1993, 63, 892).

" Basic Schools and Upper Secondary Schools Act §52(2) “ Transition to instruction in Estonian shall be
started in state and municipal upper secondary schools not later than the academic year 2007/8.”

& Packer, J, The Protection of Minority Language Rights Through the Work of OSCE Institutions, in
TRIFUNOVSKA (ed.) MINORITY RIGHTS IN EUROPE: EUROPEAN MINORITIES AND LANGUAGES, The Hague, 2001

8 New §9(1)(i) of Basic Schools and Upper Secondary Schools Act.

8 Dependent on decision of the governing council in terms of municipal schools and of the Ministry of
Education, in terms of state schools: from Basic and Upper Secondary Schools Act, §9(1).

% ibid, §9(1).

83 26.03.2002 entered into force 05.04.2002 — RT 1 2002, 34, 205

8 Committee on the Elimination of Racial Discrimination consideration of the state Report of the Republic of
Estonia, Palais des Nations, Room Xl, 16 August 2002 (unpublished).
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that retains the power to grant such exemptions. It will be interesting to see how effective this
complex process is in dealing with those cases where schools are simply not ready to transfer to
Estonian based bilingual education. It is to be hoped that greater clarity appears in practice than
exists in the statute book.

Article 52 is still in force, and states that,

Transition to instruction in Estonian shall be started in state and municipal upper secondary schools
not later than in the academic year 2007/2008.%

The Basic Schools and Upper Secondary Schools Act safeguards the cultural identity of minorities
after 2007/8 in section 52(3):

In order to preserve their national identity, students whose mother tongue is not Estonian and who
attend schools where Estonian is the language of instruction shall be afforded the opportunity to
learn their mother tongue and to learn about their national culture, taking into account regional
peculiarities and the curriculum of the school®.

Comparing the wording here, “shall be afforded” with the Constitution, which talks of the right to
education in Estonian, it seems that statutory provision of minority language education is
considered a privilege, not a right. This is highlighted by the National Minorities Cultural Act
1993,*” which envisages self-government of named national minorities: German, Swedish, Jewish
and Russian, whereas other ethnic groups may also apply (with no guarantee of success).®
Terminology is confused; whilst discussing national minorities, the provision highlights a
religious minority (the Jewish minority); on the other hand the possibility is left open of
expanding the list of groups empowered to establish cultural self-governments to other ethnic
minorities. It seems then that there is no possibility for the recognition of other national
minorities, while permitting recognition of ethnic minorities. Cultural and linguistic minorities are
excluded or subsumed in one or other category.

Whilst this law has been described as having, “no substantial impact on the practical situation in
Estonia”,® the importance of the distinction between ethnic and national minorities in Estonian
law and practice has been underlined elsewhere, in the State Programme “Integration in Estonian
Society 2000-2007”, “it is essential to distinguish the concepts of national minority and ethnic
minority”. National minorities in Estonia are defined as those who have, “inhabited the territory in
question [i.e. Estonia] consistently and for a long period”, and are named as Russians, Germans,
Swedes, Latvians and Jews, each group being statistically accounted for. This excludes those who
would be considered “ethnic” minorities, that is those who have settled in Estonia, “after the
Second World War as a result of migration”.* The distinction clearly disfavours former Soviet
citizens who are now stateless.

Language, education, self-identification (as a member of a minority) and access to employment
are inextricably linked in Estonian legislation. The Education Act outlines the level of Estonian
language proficiency a Russian pupil will have when leaving education at certain stages, and the
Law on Language of 1995 the level of proficiency required for various professions. After
compulsory basic education (nine years) those who have studied in Russian medium schools will
be deemed to have a basic knowledge of Estonian only and will thus be automatically excluded
from those professions considered to require an intermediate or advanced level of Estonian.™

8 10.09.97 entered into force 04.10.97 — RT | 1997, 69, 1111; 04.04.2000 entered into force 04.05.2000 — RT |
2000, 33, 195.

8 04.04.2000 entered into force 04.05.2000 — RT 1 2000, 33, 195.

8 National Minorities Cultural Act (RT 11993, 71, 1001).

% National Minorities Cultural Act, Arts 5, 1 and 2(2).

8 Advisory Committee on the Framework Convention for the Protection of National Minorities, Opinion on
Estonia, adopted 14 September 2001, para 29.

% Quotations from State Programme, Integration in Estonian Society 2000-2007, adopted by the
Government of Estonia on 14 March 2000, section “6.2 Sub-Programme ‘The education and culture of ethnic
minorities™.

°L See the section, which follows on “Employment”.
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The Law on Language 1995/ 2000% also categorises minority languages as “foreign”.*® Whereas
there is a Constitutional right to education in Estonian,* minority languages are defined as,
“foreign languagel[s] which Estonian citizens who belong to a national minority have historically
used as their mother tongue in Estonia.” The legal status of such “foreign” languages of national
minorities is less secure than the state language, and those languages not used by national
minorities, and languages which have not historically been used in Estonia face an even more
speculative future.

2. Practice

“In its educational structure, the Estonian State takes into consideration that the number
of Estonian-speakers in the world is small and that the Republic of Estonia is the only
state in which this is the official language.” (State Programme “Integration in Estonian
Society 2000-2007” adopted by the Government of Estonia on 14 March 2000)
What this means in the Estonian context is that successive governments have felt a responsibility
to ensure the preservation of the Estonian language.

According to the Statistical Yearbook on Education 1999/2000, in 1999 there were 706 institutions
of general education in Estonia: 172 primary, 294 “basic”, 240 gymnasia (that is secondary
schools) and 4 special needs schools. In 104 schools the language of instruction was Russian in 9
primary, 30 “basic” and 65 gymnasia — i.e. 14.7% of all general education schools were Russian
medium. This is a slight decrease from the 15% of schools which used the Russian medium
during the 1998/1999 school year.® This figure represents a significantly lower figure than the
29.5% of the population who identified themselves as ethnic Russians in the Population and
Household Census at the end of 2000, which is also likely only to be a fraction of those who
speak Russian.

Private schools

The National Minorities Cultural Act permits recognised national minority groups to set up
educational establishments for the maintenance of their culture in section 4(1). The act contains
no such provision regarding ethnic minorities.

In its state report under the Framework Convention on the Protection of National Minorities in
1999, the government of Estonia cited the Private Schools Act 1998 as the relevant positive law.*
The Estonian government expressed the view that
“the Private Schools Act does not restrict founding of private schools on the basis of
national origin. Thus, on the basis of the Act persons belonging to national minorities
have the right to found and operate private schools. The language of instruction in a
priv%tge school is to be determined by the by-laws of the school (subsection 1 of section
15).”

Since May 2001 the Language Act has required teaching staff and management in private schools
to display at least “intermediate level” Estonian language proficiency. *® This requirement should
help to ensure that pupils in such schools which teach in a language other than Estonian, have an
improved opportunity to receive a genuine bilingual education.

% Language Act (RT 1 1995 23, 334; 2000, 51, 326).

% Language Act, Section 2(1) “Every language other than Estonian is a foreign language.”

% Constitution of 1992, Article 37.

% Language Act, Section 2(2), RT | 1995, 23, 334, as amended by RT | 2001, 65, 375. Available at
http://www.legaltext.ee/en/andmebaas/ava.asp?’m=022

% Erom the Statistical Office, Haridus 1998/99, table 2.4, p34.

" These figures are presented in the demography section above.

% RT 11998, 57, 859.

% Report under the Framework Convention on the Protection of National Minorities 1995. Initial report of

Estonia 1999, accessed at
www.humanrights.coe.int/minorities/eng/frameworkconvention/statereports/1999/estonia/art13.htm.

100 pT 1 2001, 48, 269.
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2. Views of the Committee on Economic, Social and Cultural Rights

The adoption of temporary special measures intended to bring about de facto equality for men
and women and for disadvantaged groups is not a violation of the right to non-discrimination

with regard to education, so long as such measures do not lead to the maintenance of unequal or
separate standards for different groups, and provided they are not continued after the objectives
for which they were taken have been achieved.

...a State must respect the availability of education by not closing private schools; ... fulfil
(provide) the availability of education by ... providing teaching materials, training teachers and
paying them domestically competitive salaries.

... Violations of article 13 may occur through the direct action of States parties (acts of
commission) or through their failure to take steps required by the Covenant (acts of omission)....

...violations of article 13 include: the introduction or failure to repeal legislation which
discriminates against individuals or groups, on any of the prohibited grounds, in the field of
education; the failure to take measures which address de facto educational discrimination; the use
of curricula inconsistent with the educational objectives set out in article 13 (1); ... the failure to
take “deliberate, concrete and targeted” measures towards the progressive realization of
secondary, higher and fundamental education in accordance with article 13 (2) (b)-(d); the
prohibition of private educational institutiohs;

lTwenty-first session, (1999General Comment No. 13, The right to education (art. 13), E/C.12/1999/10

Content

Improving the quality of Russian language education was one of a number of commitments
agreed by a Coalition of the three ruling parties in Estonia on 17 March 1999 on the formation of
the previous government. Their stated aim was to improve teaching standards through intensive
supplementary education, in a move to transform Russian language education: “Russian language

schools will be supplied with Estonia — centred instruction material”.**

This was a move which reportedly did not improve the quality of education in Russian medium
schools, as the textbooks were poorly translated and slow to materialise, especially in the Russian
language.' The policy also seems to lack the necessary respect for cultural diversity as promoted
by the Committee on the Rights of the Child and, at the national level, as prescribed in the Law
on Cultural Autonomy of National Minorities. In connection with the proposed progressive
phasing out of Russian language education this apparently contributed to the feelings of
alienation in Russian language schools facing the prospect of closure.’®®

Participation
There has been a decrease in enrolment in Russian medium schools in Estonia. The government

of Estonia attributes this to a, “decrease in the number of Russian speaking children (initially due
to emigration, but in more recent years to a low birth-rate)”. It may also be connected to a choice
among Russian parents to have their children educated in Estonian schools to improve their
employability given the decisive importance of the language of tuition for employment according
to the restrictive regulations of the Language Act.’® According to a study by the Open Society
Institute Estonia in 1999, 7% of Russian families’ children were educated in Estonian schools. The
then Minister of Ethnic and Population Affairs, Ms Katrin Saks, noting this general trend,
considered it to be detrimental to the child’s progress in school and saw the better solution as

191 Coalition Agreement, 1999. Cited in OPEN SOCIETY INSTITUTE, MONITORING THE EU ACCESSION PROCESS:

MINORITY PROTECTION, Budapest, 2001, at p 195.

192 Open SociETY INSTITUTE, 2001, p 195.

103 See for example OECD ReVIEW OF NATIONAL POLICIES FOR EDUCATION: ESTONIA, 2001, at p 113.
104 see section on “Employment”.
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improving Estonian language training in Russian language schools.'® This conclusion is the
advocacy of good quality bilingual education. Ms Saks clearly viewed the previous formulation of
the Basic Schools and Upper Secondary Schools Act as a guarantor of bilingual education, despite
the fact that it regulated that no more than 40% of classes at the post compulsory level may be
taught in Russian. As noted above the situation since the amendment to the relevant law in March
2002, is unclear.

High quality bilingual education requires teachers who are fluent in both languages. The
Language Act, since 1999 requires teaching staff and management in public schools to display at
least “intermediate level” Estonian language proficiency. This requirement is irrespective of the
type of school: minority or otherwise'®.

It has been stated that, “there is a severe lack of trained and competent teachers of the Estonian
language in the Russian-language schools”.**” One would expect a concerted effort to train
Russian speakers as teachers of Estonian as a second language in any emergent policy of
bilingual education. The statement of the previous Estonian government related to the increase of
bilingual teachers, however, sees the “teachers of the official language”, as Estonians, who are
“prepared to expand their activities to schools in which the language of instruction is Russian”. To
emphasise the exclusion of Russian teachers from this new role, the policy continues,

“[Russian] teachers possess insufficient knowledge of Estonian subject material and

school traditions...there is...not much point in their participating in Estonian-language

training in their subject, and the support and example they provide their students is

minimal.”%

Intercultural schools require intercultural teachers, as both role-models for the students and as
transmitters of minority cultures. A policy which trains Russians into becoming Estonians does not
embody the necessary “balance” which is in the best interests of all (society, the individual -
minority or otherwise — and the child) in fostering tolerant societies. Forced suppression and
assimilation are the antithesis of minority rights, and the homogenisation of the teaching
profession can too easily lead (even if inadvertently) to homogenisation of the pupils and a sense
of exclusion felt by non-dominant groups.

Whilst enrolment rates among Russian schools are said to be falling more rapidly than among the
Estonian institutions, those that do enter Russian medium schools tend to stay in school longer
than their colleagues studying in Estonian. Figures compiled by the UNDP in 1999 suggest
relatively high rates of dropout in Estonia from 14 to 17 (i.e. towards the end of compulsory
education), but somewhat less dramatic (although still high) figures for those studying in Russian.
The peak dropout period for boys is at age 14 and 15 and is 15% in Estonian schools and 9% in
Russian schools. For girls the highest rate of dropout is at 16 where it is 7% in Estonian and 5% in
Russian schools.'®

It is interesting to consider why Russian schools should fare better in retaining their pupils.
Looking to the reasons why pupils choose to dropout, one finds that 40% of dropouts mentioned
employment as a reason in surveys cited by UNDP. There are higher numbers of Russian
speakers among the unemployed than Estonian speakers, and this may act as a disincentive to
enter the job seeking population. Given that perceived Estonian language level affects
employability, and that this depends on the completion of different levels of education, it is in the
interests of Russian pupils to complete compulsory education in order to be classified at a higher
level of Estonian language capacity.

Higher Education.
The Law on Universities 1995 (amended and consolidated in 2000) now represents the principal
national law on higher education. It makes no mention of language of instruction.

105 Reported in the Baltic News Service, 19 April 2000.

1% RT 11999, 66, 656 and RT | 2001, 48, 269.
107 European Commission against Racism and Intolerance, Second Report on Estonia, Adopted on 22 June
2001, CRI (2002)1, para 46.
108 state Programme, Integration in Estonian Society 2000-2007, adopted by the Government of Estonia on
14 March 2000, Objective A: Elementary school graduates will be socially competent and possess medium-
level knowledge of the Estonian language.
109 Figures from Titt, E & Eglon, A, Children and Education, UNDP Report on Children in Estonia, Tallinn,
%1%99. http://www.undp.ee/child/en/1.3.html

ibid
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For the 1998/99 academic year the OECD estimated that 13.7% of instruction in higher education
was given in Russian.™

There is a relatively high level of Russian language education at the diploma level,*? yet it is not
clear what value a diploma level qualification has in Estonia. The recognition of diplomas is not a
matter of national regulation. As stated by the OECD, “a growing array of institutions both public
and private are offering — or seeking authorisation to offer — “diploma” level higher education
study programmes, but the capacity to offer such programmes and the quality vary
dramatically.”

The idiosyncratic accreditation process in Estonia adds to the confusion as to the status of
diplomas. There are three levels of accreditation: accredited, conditionally accredited and not
accredited. Unaccredited institutions are thus allowed to continue running diplomas on a
“conditional” basis pending the completion of the accreditation process. The regulatory system
which allows diploma level institutions to continue teaching and offering diplomas without
official state accreditation encourages individuals to enter a speculative market, where they may
be investing their time and energy in an education which may not later be officially recognised.
The variation in quality noted by the OECD is not surprising in institutions which legally continue
before they are fully accredited. The European Court of Human Rights has recognised an
obligation on the States Parties to that convention (including Estonia) to recognise education
completed, so that the individual may “profit” from it. *

In most universities in Estonia Russian speakers are provided the possibility of sitting entrance
examinations in the Russian language and, depending on language proficiency of the teaching
staff, may also take subsequent examinations in that language.

Socio-economic status of minorities

Citizenship
The first stumbling block to minority rights is recognition as a member of a minority (who is a

minority?). In Estonia, members of minorities who are also non-citizens are accorded a
disfavoured place in Estonian legislation.”*® Preliminary results from the 2001 census indicate that
80% of the population are citizens of Estonia, 7% are citizens of other countries, and 13% (178,000
people) are stateless.'®

Citizenship requirements have altered significantly in recent years in response to pressure from
the European Union, as noted in the Progress Reports of the Commission. Estonia has not
however signed or ratified the European Convention on Nationality.™’

111 OECD ReVIEW OF NATIONAL POLICIES FOR EDUCATION: EsTONIA, 2001, p 170.

12 |bid.

13 OECD ReVIEW OF NATIONAL POLICIES FOR EDUCATION — ESTONIA, 2001, p 178.

4 European Court of Human Rights, Case Relating to Certain Aspects of the Laws on the Use of Languages
in Education in Belgium (Merits), Judgement of 23 July 1968, Series A, vol. 6, p 31.

115 see the reservation to the framework Convention for the Protection of National Minorities, and the

Language Act, discussed above. Cf Article 9 of the Constitution, which bears to guarantee equality,
irrespective of citizenship.

118 commission of the European Communities, Regular Report on Estonia’s Progress Towards Accession,
Brussels, 13.11.2001, SEC (2001) 1747, at p 21.

"7 European Treaty Series 166, http://conventions.coe.int/Treaty/EN/cadreprincipal.htm
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According to the 1995 Citizenship Act, children now have a right to citizenship where their
parents are already naturalised citizens.™® Naturalisation of their parents is not so easy,
particularly in respect of the requirement that they pass an examination on the Constitution and
the Citizenship Act.

The situation of children of stateless persons has been improving since 1999 as now children
born of stateless parents have the possibility to be recognised as citizens, but as stated by the
United Nations Development Programme in1999, “This amendment to the law affects only a small
number of the current stateless children, and is directed mainly towards those who are yet to be
born."®

In fact there has been a slow-down in registrations among stateless persons in recent years.'
Whereas in 1995-1996 22,773 persons were naturalised, the figure dropped to 8,124 for 1996-
1997. It seems likely that the cumbersome and complicated procedure has contributed in the
down-turn in applications for naturalisation, as research suggests that, in 1997, 93% of stateless
persons and 70% of Russian citizens did express interest in applying for Estonian citizenship.'*

One element of the complex process is an examination on the provisions of the Constitution.
Education does however ease this process, as graduates of Upper Secondary schools who have
taken a “civics” examination will not need to take this further examination. Another is the
necessity to pledge an oath of loyalty: “in applying for Estonian citizenship, | swear to be loyal to
the constitutional order of Estonia”? The scope of this and other such pledges of loyalty is
unclear. The language requirement, although described by the Estonian government as basic, may
nevertheless exclude many from the possibility of application, as stated by ECRI, “language
training is in general costly and likely to be almost inaccessible for this reason to many persons
living in Estonia.”*?

The government of Estonia recently passed legislation further complicating the position of
stateless persons in Estonia. From June 2001, these “illegal aliens”*** have ninety days to
“regularise their status” (become citizens) or they will face heavy fines.”® The effect of this is
potentiall%/%huge, as the Open Society Institute claims that “regularisation” of status normally takes
one year.

According to the Treaty on the Basic Principles of the Inter-State Relations between the Russian
Soviet Federative Socialist Republic and the Estonian Republic of 1991, Estonia is obliged to allow
its permanent residents, who once held Soviet citizenship, to claim Estonian or Russian
citizenship according to choice. This treaty implements the principle of jus soli as between Russia
and Estonia (i.e. where the conferment of nationality depends on residence). The reality, however
is that the extremely strict criteria of residence applied by Estonia has meant that it rather
employs the principle of jus sanguinis (where the conferment of nationality depends on “blood”),
with the result that this group of residents is not preferred in citizenship, and is rather, in the
majority, stateless.

118
119
120

Citizenship Law 1995, articles 13 and 14.

UNDP, NATIONAL HUMAN DEVELOPMENT REPORT 1999, Riga, pp 40-41.

, See ibid, section 2.3, figure 2.5, supra, reported in Open Society Institute, Report on Estonia, at p 182.
2 1pid.

122 convention on the Elimination of Racial Discrimination, Fifth Periodic Report of States Parties due in
2000, Estonia, CERD/C/373/Add.2, 30 May 2002, para 199.

123 European Commission against Racism and Intolerance, Second Report on Estonia, Adopted 22 June 2001,
CRI (2002)1, para 9.

124 This terminology was used in the Government Integration Report, at page 109, as cited in the OSI report
on page 184.

125 Open Society Institute, 2001, p 184, legal amendment published RT | 2001, 58, at 352.

126 Open Society Institute, 2001, at p 184.
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Residence Permits

The Aliens Act 1993 section 6(1) sets an annual immigration quota for temporary and
permanent resident holders at 0.05% of the “permanent population”. Ethnic Estonians are exempt
from the quota system, as are EU citizens, but Russian citizens are not exempt.'®® This has been
criticised on the basis of racial and ethnic discrimination by the Committee on the Elimination of
Racialug)iscrimination in its Concluding Observations on the Report of Estonia under the CERD for
2000.

By decision of the Estonian Supreme Court in May and June 2000 it is unconstitutional to refuse
residence permits to children and spouses of Estonian citizens as a result of the quota.
Consequently 865 permits have been issued, rather than the figure of 610 which corresponds to
the quota.”®

Of those who held a valid residence permit at the beginning of 2001, 64% were stateless.”! The
government of Estonia is under an obligation to ensure the right of every child to a nationality
even if not a party to several United Nations conventions on statelessness, and the European
Convention on Nationality. As stated in the Convention on the Rights of the Child Article 7,

1. The child shall be registered immediately after birth and shall have the right to a name, the right
to acquire a nationality ...
2. States shall ensure the implementation of these rights in accordance with their national law and

their obligations under the relevant instruments in this field, in particular where the child
would otherwise be stateless.

Whilst the force of this duty is weak (“in accordance with their national legislation™), according to
the International Convention on the Elimination of all Forms of Racial Discrimination the state
must at least eliminate discrimination in the realisation of the right to a nationality.

Article 5 In compliance with the fundamental obligations laid down in article 2 of this Convention, States
Parties undertake to prohibit and to eliminate racial discrimination in all its forms and to
guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin,
to equality before the law, notably in the enjoyment of the following rights...

(d) (iii) The right to a nationality;

Employment.
Persons belonging to minorities in Estonia appear to have been particularly affected by

unemployment,*® yet the Constitution of 1992 provides that,

§ 31
Estonian citizens have the right to engage in enterprise and to form commercial undertakings and
unions. Conditions and procedure for the exercise of this right may be provided by law. Citizens of
foreign states and stateless persons who are in Estonia have this right equally with Estonian citizens,
unless otherwise provided by law.

Despite the phrase, “citizens of foreign states and stateless persons...have this right equally with
Estonian citizens”, a distinction is drawn between Estonian citizens on the one hand and others,
and the equality is not automatic (“unless otherwise provided by law”). Unfortunately, data on the
employment of stateless persons in Estonia is not easily available.

127
128

Aliens Act consolidated 2001 (RT | 1999, 44, 637; RT |1 1997, 50, 548).

This is despite the bilateral treaty agreed between the two nations in 1991 (mentioned in the
introduction).

129 Concluding Observations by the Committee on the Elimination of Racial Discrimination: Estonia.
19/04/2000. CERD/C/304/Add.98, at paragraph 11.

Bgc Progress Report 2001, at p 22.

BL Citizenship and Migration Board, cited in Fifth Periodic Report of Estonia under the International
Convention on the Elimination of Racial Discrimination, CERD/C/373/Add.2, 30 May 2002, at p 3.

132 Advisory Committee on the Framework Convention for the Protection of National Minorities, Opinion on
Estonia on 14 September 2001, at para 24.
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According to the Organisation for Economic Cooperation and Development, the Russian minority
in Estonia has an unemployment rate more than twice that of the Estonian population. As stated
in the OECD study, “to some extent, this is because of the concentration of Russian speakers in
the heavy industries that suffered most in the industrial changes since the restoration of
independence, but other factors are at work.” **

The Language Act specifies Estonian language requirements for various professions in the public
sphere® and, from July 2000, the private sphere also.™*® Regulation of Estonian language
knowledge in the private sphere is limited to those professions where it is in the public interest,
interpreted as public safety, public order, general governance, public health, health protection,
consumer protection and occupational safety.’® As stated by the rapporteur during consideration
of Estonia’s periodic report under the Convention on the Elimination of Racial Discrimination, “I
find it dli3f7ficult to understand why the state is regulating language requirements in the private
sector.”

The act explains classification as an Estonian speaker at the basic, intermediate and advanced
levels.’® Chapter 2 also outlines limited situations where national minority languages (i.e.
Swedish, German, Hebrew and Russian) may be used in public administration.

Taking these provisions together with those outlining the command of Estonian to be presumed
of a graduate of minority language education programmes —set out in the Education Act — one
will see that taking “foreign” mother tongue classes can seriously affect a child’s future
employability. This may in part account for current discrepancies in unemployment statistics. The
numbers of unemployed among non-ethnic Estonians in Estonia — already several percentage
points higher than among ethnic Estonians — has increased 1.75 times faster than the rate of
increase among Estonians from the first quarter in 1999 to the first quarter in 2000.%*° With
employers forced to demand a certain competence in the Estonian language of their employees it
seems that the benefits of a multilingual workforce are not appreciated. For such a provision to
avoid discriminatory impact, Estonian language courses would have to be extremely widely
available free of charge, and this appears not to be the case from discussions during Estonia’s
reporting to the Committee on the Elimination of Racial Discrimination in August 2002.

The new government in Estonia, led by Siim Kallas’ Reform Party since February 2002 has
initiated a policy on the recruitment of “teachers of the official language”. As mentioned above,
whilst it is essential that children whose mother language is Russian learn the official language,
the creation of this post should not exclude ethnic Russian teachers, as inclusive learning
environments, which foster inclusive societies, require diverse teachers.

133
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OECD REeVIEW OF NATIONAL POLICIES IN EDUCATION — ESTONIA, Paris 2001, at p 43.

Amendment in force since 27 July 1999

135 | anguage Act §2(2) in force as of 01/07/2000

138 | anguage Act, §2(2)

57 Mr Morten Kjeerum, CERD committee meeting, Palais des Nations, Room XI, 16 August 2002, unreported
as of 20 August 2002.

138 | anguage Act, §5.

139 From the Statistical Office of Estonia, and Open Society Institute, 2001, at p 202.
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3. Views of the Committee on the Elimination of Racial Discrimination

... humber of States parties recognize the presence on their territory of some national or ethnic
groups or indigenous peoples, while disregarding others. Certain criteria should be uniformly
applied to all groups, in particular the number of persons concerned, and their being of a race,
colour, descent or national or ethnic origin different from the majority or from other groups within
the population.

... Some States parties fail to collect data on the ethnic or national origin of their citizens or of
other persons living on their territory, but decide at their own discretion which groups constitute
ethnic groups or indigenous peoples that are to be recognized and treated as such. The Committee
believes that there is an international standard concerning the specific rights of people belonging to
such groups, together with generally recognized norms concerning equal rights for all and non-
discrimination, including those incorporated in the International Convention on the Elimination of
All Forms of Racial Discrimination. At the same time, the Committee draws to the attention of
States parties that the application of different criteria in order to determine ethnic groups or
indigenous peoples, leading to the recognition of some and refusal to recognize others, may give
rise to differing treatment for various groups within a country's population.

Having considered reports from States parties concerning information about the ways in which
individuals are identified as being members of a particular racial or ethnic groups or groups,

Is of the opinion that such identification shall, if no justification exists to the contrary, be based
upon self-identification by the individual concerrfed.

! Reporting of persons belonging to different races, national/ ethnic groups, or indigenous peoples (Art. 1):.
27/08/1999. CERD General Recommendation 24 (General Comments)

2 |dentification with a particular racial or ethnic group (Art.1, par.1 & 4):. 22/08/1990. CERD General
Recommendation 8. (General Comments)

Development co-operation — new approaches
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Immersion education in Estonia
Percentage of Instructional Time

Grade In Estonian In Russian In third language
One 100 - -

Two 90 10 -

Three 72 16 12

Four 64 24 12

Five 49 39 12

Six 44 44 12

Source: Language Immersion Centre, Tallinn



Immersion.

Language immersion programmes invert a child rights based logic which promotes gradual
introduction of the child to bilingual education from a beginning in mother language. Children
are taken from their home environment where they have begun to learn their mother language
and into a school environment in the official language, only gradually having the mother
language reintroduced.

The Canadian International Development Agency has given $1,400,000 to an immersion project in
Estonia, “to assist Estonia to integrate its sizeable non-Estonian population”.** This approach has
been used in Canada, where it is considered controversial by some in the light of psychological
evidence that children are several times more likely to develop learning difficulties (often
associated with more profound psychological disturbances).* This programme, which is in an
initial phase, is co-managed by the Estonian Ministry of Education, and the Canadian and Finnish
development agencies.

The programme is voluntary and is over-subscribed. Children begin learning with 100%
immersion in Estonian in the first year and a half, followed by an increasing percentage of classes
in mother tongue over the following five years as above.

The monitoring body commenting on States compliance with the provisions of the FCNM has
stated of this programme that, “the Advisory Committee considers it essential that the voluntary
nature of participation in such initiatives is fully maintained and that the decision to allocate
substantial resources to these programmes does not hamper the availability or quality of minority

language education”.*2

Statistics